¥ ome years ago, in search of author-
ity for an obscure legal proposi-
tion, I stumbled onto a very old
Texas Supreme Court decision involving

the sale of a slave. Simultaneously
repulsed and fascinated, I vowed to rake
a closer look at the court’s slave jurispru-
dence. Over the ensuing years, [ read a
number of the court’s slave cases hoping,
largely in vain, to find some redeeming
words, some sign of revalsion or, at least,
distaste for the rask of resolving the legal
issues arising from the commerce in
humans.! Finally, I found a case that
chronicles one bright spot in those dark
days of jurisprudence — a case in which
the court sorted out the legal ramifica-
tions of the Emancipation Proclamation,
described by one of the justices as the
“noblest paper since the declaration of
independence by our forefathers.” This
is the story of that decision.

“These cases ... in coming ages, will
be referred to as a chapter in the history
of great events. ... [T]hey will convince
the antiquarian of future years that some
generations make history so rapidly that
they do not understand it themselves.”
With those words, the Texas Supreme
Court’s official reporter introduced rthe
court’s decision in the Emancipation
cases — Hall v Keese and Dougherty v
Cartwright, 31 Tex. 504 (Tex. 1868).
The Emancipation cases posed a ques-
ton that preoccupied Texas courts after
the Civil War: “Did the proclamation of
President Lincoln operate, ipso facto, in
Texas, so as to liberate the slaves fustan-
ter, and to deprive the masters of the
ability to sell or hire them after that time,
and to recover the notes given for their
sale or hire?”* Or, as one of the justices
put it “Can an action be sustained ...
for the contract price of the purchase or
hire of slaves made since the 1st day of
January, 1863, the date of thé proclama-
tion of emancipation by the president of
the United States, and prior to the sur-
render of the rebel army within its lim-
its?” The issue sharply divided former
law partners and judges of both northern
and southern birth, producing some of
the most impassioned rhetoric to be
found in any decision of the Texas
Supreme Court,
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The Justices

~ Four of the Supreme Court’s five jus-
tices wrote opinions in the Emancipation
cases: Chief Justice Amos Morrill, Asso-
clate Justices Livingston Lindsay and
Albert Latimer, who concurred in the
result reached in Morrill's opinion, and
Associate Justice Andrew Hamilton, who
dissented in an opinion joined by Col-
bert Caldwell. Morrill, born in Massa-
chusetts, graduated from Bowdoin
College in Maine and, in 1838, moved
to Clarksville to practice law, He fater
moved to Austin to become a law partner
of Andrew Hamilton.® Hamilton came
to Texas from Alabama in 1846. He
served in both the Texas Legislarure and
the U.S. Congress. Hamilton “had a fine
physique, a magnificent voice, a com-
mand of language surpassed by few, a
logical mind, and a wonderful gift of
oratory; these facrors, added to his great
talent as a lawyer, combined to make
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him a natural leader.”™ Hamilron and
Morrill both opposed secession and left
Texas when the war began. Hamilton
received a commission as a brigadier gen-
eral in the Union Army. In 1868, Union
General Philip Sheridan, military com-
mander of Texas, appointed Morrill chief
justice of the Supreme Court of Texas
and Andrew Hamilton associate justice.’

Livingston Lindsay was born in Vir-
ginia, educated at the University of Vir-
ginia, and, for a time, practiced law and
taught school in Kentucky. In 1860, he
moved to La Grange to continue his
practice.” A critic of the Reconstruction-
era Texas Supreme Court observed that
“[h}is opinions, owing perhaps to his
Southern birth and residence, were con-
sidered to be singularly free from the
political prejudices with which those of
his more narrow-minded brethren
abounded.”™® Albert Latimer, born in
Tennessee, was a signer of the Texas Dec-

laration of Independence and an oppo-
nent of secession who became a Republi-
can following the wars conclusion.!
Colbert Caldwell, also 2 native of Ten-
nessee, moved to Mansfield in 1859. By
the end of the Civil War, Caldwell
owned 11 slaves. After the war, his “out-
spoken Republican partisanship had
earned him a reputation among Democ-
rags as a rabble-rouser,” and he “survived
an assassination artempt by a white mob
during a speech before a mostly black
audience in Marshall on December 31,
1867.”7 Caldwell, Lindsay and Latimer
were also appointed to the Supreme
Court by General Sheridan."

The Lawyers

The Supreme Court reporter in 1868
was George W. Paschal, a former justice
on the Arkansas Supreme Court,” oppo-
nent of secession,” and “an able lawyer
and writer.”'® Paschal “spent part of the
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[Civil War] under vircual house arrese
rather than admir the sovereignty of the
Confederacy.”” Remarkably, Paschal not
only reported the Supreme Court’s deci-
sion but also argued the Emancipation
cases, joined by Charles S. West. As Jus-
tice Hamilton explained, only West and
Paschal responded w the court’s call to
the bar for lawyers willing to present
arguments in the case:

[Tlhis court, being anxious to arrive
at a conclusion resting upon reason
and authority, some weeks past invit-
ed discussion of the point by the bar
generally. It is to be regrerted thar
rhis inviration was responded to by
but two atrorneys of the court, and
thar they both appeared on the affir-
mative side of the question. '

In his official report of the court’s
decision, Paschal set out his own views
about the Civil War to ser the stage for
the court’s opinion. Most of Paschal’s
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George W. Paschal

remarks would stll raise ire amongst
those Southerners who to this day con-
rend the “War of Northern Aggression”
was not fought over the question of slav-
ery. For example:

S

BROADBAND T-1 MOBILE

The secession movement was one
avowedly in the interest of slavery.
Deeper down and below this were
the motives in the minds of many to
establish an absolure and arbitrary
government. Buc the great masses
had been educated up to the belief
that the people in the ninereen states
where African slavery did not exist
were faithless to cheir obligations to
the constiturion, and that ar some
time or other they would manumit
ifree] all the slaves of the land. ...
Those who had been loudest to
proclaim their purpose to perish in
the defense of slavery were the first to
reach the provost marshals and the
loudest in their response to the man-
umission oath. Then they hurtied
back to contrive some plan to retain
the services of those who they had
owned. The negroes stood aghast,
not knowing whether most to trust
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their old masters or their liberators.”
Paschal then introduced the question
before the court:
But when had they obtained their
freedom? Whar was the effecr of that
freedom upon thousands of existing
contracts for their sale and hiring?
Here were grave questions for
lawyers. And no sconer were the
courts organized than the records
were filled with their questions. .
The questions were presented in
different cases, bur some of them
without argument. The immediate
points in this case were, did the man-
umission of the slaves terminare the
contract for hiring? If so, from what
date?®

The Argumenis
The Emancipation cases involved

two transactions. In the first, “the ven-
dor, in January, 1865, sold and delivered

a slave to the vendee, who in considera-
tion thereof executed a promissory note
for the payment.” In the second, “a
slave at the same time was hired for a
year, and promissory note given in con-
sideration of the hire.” Despite his pas-
sionate anti-secession views, Paschal
argued that these contracts were not void
for having been made after President
Lincoln’s issuance of the Emancipation
that the

president’s proclamations were war meas-

Proclamation. “We believe

ures; that they were not intended to
operare as law; bur were in facr designed
to invite the slaves to join in the war for
their freedom.” Paschzl espoused the
view that slave conrtracts were enforce-
able untl radification of the 13¢h
Amendment: “[Tlhe posidon that slav-
ery continued in Texas until the adop-
ton of the XIiIth constturional
Slavery,
Paschal argued, was recognized and

amendment is impregnable.”#
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implicitly approved in the Constitution,
and the power ro change the Constitu-
tion belonged to Congress alone: “[I]¢ is
not to be presumed thar [President Lin-
coln] intended to transcend this authori-
ty” when he issued the Emancipation
Proclamation.?

The Possible Dates
In addition to Jan. 1, 1863, when
President Lincoln delivered the Emanci-
parion Proclamation, and Dec. 18, 1865,
when the 13th Amendment was ratified,
the court had another possible choice for
the date when slave contracts became
unenforceable in Texas — June 19,
1865. On that date, in Galveston, Union
General Gordon Granger — who had
seized control of Texas following the end
of hostilities — recited the Emancipa-
ton Proclamation to a public gathering
and issued his General Order No. 3,
declaring;
The people of Texas are informed
that, in accordance with a proclama—
tion from the Executive of the Unit-
ed States, all slaves are free. This
invalves an absolute equality of per-
sonal rights and rights of property,
between former masters and slaves
and the connection heretofore exist-
ing between them, becomes that
berween employer and hired labor.®
Afterward, “[c]he tidings of freedom
reached slaves gradually as individual
plantation owners read the proclamation
to their bondsman over the months fol-
lowing the end of the war. The news
elicited an array of personal celebra-
tions."” These celebrations continue to
this day each June 19th or “Juneteenth,”
as foretold by Justice Lindsay, who pre-
diceed thar General Granger’s arrival “will
ever be hallowed in the memories of that
enfranchised race within the borders of
the state as the true era of cheir liberty,
and, in obeying their own natural impuls-
es, they will ever cherish it as the anniver-
sary of the birth of their freedom.™

The Opinions
Notwithstanding his northern up-
bringing, Chief fustice Morrill seems to
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have taken the position that slavery was
not officially abolished, so as to invali-
dare slave contracts, unrtil the latest possi—
ble date — ratification of the 13th
Amendment.® Advocating a narrow view
of executive power, Morrill explained
that President Lincoln’s war powers did
not give him the authority to change the
Constitution, which permitted slavery,
because the power to do so was vested
solely in the Congress:
If, as contended, the proclamarion of
the president, ipso facto, made all
slaves free, it would be in utter disre-
gard of the acts of congress, thus
pointing cut the manner and condi-
tions of their freedom, and virtually
nullify them. And if the judiciary
prove subservient to the executive,
our boasted republican government
is really, guoad hoc, an absolute
monarchy in times of war. ...

It is to be remarked that the presi-
denr did not base [the Emancipation
Proclamarion] upon the constitution
or laws of the Unired States, but sole-
ly on his power as commander-in-
chief of the army and navy. ...

Congress took a different course,
and acted agreeably to their often-
sepeated declaration, that universal
emanciparion could not legally take
place except by an amendment to all
the state constitutions or of the
national constitution, which the peo-
ple, through the states, adopted.
Until slavery was abolished no fea-
‘ture of it was destroyed. Owners of
slaves had all the rights of property
therein, and the one not the least in
importance is its vendible quality.”
Justice Latimer’s concurring opinion

is not reported because, as Paschal
explained: “The «clerk informs the
reporter  that Larimers opinion had
unfortunarely been lost.” Justice Lind-
say agreed with Chief Justice Morrill’s
conclusion that the contracts in quesrion
were enforceable, but only because they
were made when traffic in slaves was still
lawful under Texas law. Unlike Morrill,
Lindsay believed that President Lincoln
did have the power, as commander in
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chief, to abolish slavery: “I question not
the right, nor the justice, nor the wisdom
of congress in authorizing, and of the
president in proclaiming, rhe freedom of
the slaves in the insurrectionary states, as
measure,”™  Bur, Lindsay
explained, “[SJomething else was needed
for its consummarion; that something,
the further exertion of the national
power, was supplied, and che deed was

& war

done upon the submission or surrender
of the organized forces of the state to the
national authority and the enunciation
of the fact by its duly-accredired
agents.”® Thus, Lindsay concluded that
slave contracts in Texas remained
enforceable until issuance of General
Granger’s General Order No. 3:
My opinion then is, that slavery was
not abolished on the st day of Janu-
ary, 1863, the date of the final
proclamarion of the president of the
United States, nor yet did iz exist in

Texas at the date of the adaption of
the XIIIth article of the constirution
of the United States; but upon the
success of the national forces, in sub-
duing the opposition of those here
engaged in the rebellion and its
announcement to this people and che
world that the purposes of the strug-
gle, according cto the war policy
which had been proclaimed, was
fully achieved, the legal manacles
which held that race in bondage in
this state were then dissolved, and
they stood for the first time disen-
thralled and completely purged and
purified of the factitious character of
chattels which force, fraud and vio-
lence had entailed upon them.*
Dissenting from his former partner
Morrill, Justice Hamilton disagreed wich
the manner in which the issue had been
framed, preferring to put it chis way:
“Was a sale of negroes in Texas after the
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1st of January, 1863, opposed to the
solemnly-declared will and policy of the
United States government, and had the
United States the right, under existing

circumstances, to declare such policy?™

Having thus framed the issue, Hamilton

concluded that the contraces were unen-

forceable because they were “entered into
Y

apainst the public policy, rightfully pro--

claimed in time of war, for the salvation
of the government, and should receive
no countenance in any court of this
country.”® Justice Hamilron's view was
that as commander-in-chief of the armed
forces during a time of war, President
Lincoln had the power to legally abolish
slavery:
He was the executive head of the
United States, commander-in-chief
of the army and navy, sworn to exe-
cute the laws, to suppress rebeliion
and repel evasion; he found himself
confronted by a rebellion embracing
eleven states in open resistance to the
national authority. These states had
organized a hostle government,
which had initiated and was prose-
cuting against the United States a
gigantic war for its final overthrow; a
rebellion and war initiated and car-
ried on in the interests of slavery; a
contest in fact between freedom and
stavery, and which demanded every
energy and resousce which rhe exec-
utive possessed or could command
to sustain even the existence of the
governinent; and, after long deliber-
ation with his cabinet and the repre-
sentatives and senators of the loyal
states, determined, as a necessary
and proper measure of war, to make
war upon the institution for the
interests of which the narional life
was assailed. ...

A president, acring under the obli-
gations of his oath of office, in the
midst of a war which threatened the
existence of the government, and in
reference to the very cause of the war,
declaring it to be a fic and necessary
war measure, that the slaves in the
revolting states “are and hencefor-
ward shall be free,” and then solemn-
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ly invoking che considerate judgment
of mankind and the gracious favor of
Almighty God, was, in my judgment,
the most imposing, responsible, and
noble act ever performed by a presi-
dent of the United Stares, and will
ever be so regarded in the history of
our country. It received the approba-
tion of the christian world and the
favor of the god of battes.”

Despite  his heritage,
Hamilton had lictle sympathy for those
engaged in the slave trade, and to his
mind, anyone who traded in slaves after
the Emancipation Proclamation was not
entitled to the assistance of the courts to
recover a debt owed as a result of such

southern

disgraceful commerce:

Does the party who sues o recover
the purchase-money for persons sold
in this secate as slaves at that date
occupy a beceer position? I think not.
He knew when the sale was made
thar the United States government,
his rightful sovereign, had declared
them free; buc he put himself upon
the chances of the success of the rev-
olution and overthrow of the author-
ity of the United States. There let
him rest. Fle and all others similarty
situared ought not to ask the courts
of the country to aid them in the
consummation of an outrage upon
humanity, and a flagrant insult to a
much injured and [orbearing govern-
ment. ...

The question here is not as 1o the
moment of time when the former
slaves in Texas actually obtained their
freedom by the events of the war; but
it is whether now the courrs will aid
in carrying our and enforcing con-
tracts against the public policy of the
government, pronounced in the most
solemn form as both sovereign and
belligerent in a preat civil war.™
Justice Caldwell — whose change of

heart about the treatment of African
Americans after the Civil War had nearly
gotten him killed — joined in Justice
Hamilton’s dissent: “I concur fully in the
conclusion, as well as the reasonings by
which it is arrived at, and desire the

opinion to be regarded as my dissent
from that delivered by the chief justice.™

Conclusion

It is hard w conceive of a time when
Americans owned other Americans and,
as Chief Justice Morrill put it, “had all
the rights of property therein, and the
one not the least in importance is its
vendible quality.”® Yet today, the direct
descendants of men and women held in
bondage now sit as judges on courts once
called upon to decide the enforceability
of conrtracts for the sale of human beings.
That, perhaps, is the most poignant
answer to Justice Hamiltons question

" about the Emancipation Proclamation:

“And what is the purport of this grear
instrument, which will through time, no
matrer what may be said to the contrary,
be regarded as the fiat of freedom to four
millions of slaves and to their descen-
dants forever?™#
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